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Art Unit: 2856 

DETAILED ACTION 
Continued Examination Under 37 CFR LI 14 

L A request for continued examination under 37 CFR 1. 1 14, including the fee set forth in 
37 CFR 1 17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1 .17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1. 1 14. Applicant's submission filed on 1 1 May 2005 has been entered. 
2. All claims are drawn to the same invention claimed in the application prior to the entry of 
the submission under 37 CFR 1.114 and could have been finally rejected on the grounds and art 
of record in the next Office action if they had been entered in the application prior to entry under 
37 CFR 1. 1 14. Accordingly, THIS ACTION IS MADE FINAL even though it is a first action 
after the filing of a request for continued examination and the submission under 37 CFR 1.114. 
See MPEP § 706.07(b). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 
1. 136(a) will be calculated from.the mailing date of the advisory action. In no event, however, 
will the statutory period for reply expire later than SIX MONTHS from the mailing date of this 
final action. 
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Response to Arguments 

3. In response to applicant's argument that the Examiner has failed to present a prima facie 
case of obviousness in the combination of the Briggs and Moura references, the test for 
obviousness is not whether the features of a secondary reference may be bodily incorporated into 
the structure of the primary reference; nor is it that the claimed invention must be expressly 
suggested in any one or all of the references. Rather, the test is what the combined teachings of 
the references would have suggested to those of ordinary skill in the art. See In re Keller, 642 
R2d 413, 208 USPQ 871 (CCPA 1981). In this case, the Briggs reference clearly discloses an 
apparatus and method of testing individual (i.e. one-at-a-time, singularly) natural plant products 
(fruit, vegetables, consumables, etc.) (note: cork is a natural, not synthetic product). The testing 
is performed 'automatically,' where in the individual natural plant products are introduced, and 
subsequently 'sniffed' with an 'electronic nose' (i.e. electronic gas sensor (20), a semiconductor 
sensor whose conductivity increases in the presence of reducing compounds including 
combustible gases (i.e. analytes) such as hydrogen, carbon, monoxide, methane and propane, as 
well as many other volatile (i.e. substance that) or 'sniffer' that is calibrated to take a sample of 
surface gas (or gasses). The motivation is quite clear, to test if the natural plant products are 
'saleable,' i.e. an indication of the 'condition' of the natural plant products. The Moura 
reference (as well as all of the Applicant's submitted Exhibits A-E), clearly indicated that cork 
stoppers (a natural plant product employed with consumable products, such as wine) are tested 
for the presence of the analyte TCA (note: TCA is a volatile substance, and thus obvious to 
provide a sensor capable of measuring/testing for its presence), and that the presence of TCA is 
clearly undesirable, causing "off aromas" (also known as 'wine taint') thus clearly providing the 
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motivation of employing any type of measuring and testing technique, automatic or otherwise, 
for it's presence, including the Briggs reference. The Examiner respectfully submits this more 
than meets the prima face case of obviousness, especially regarding the testing of natural plant 
products (i.e. cork) for the presence of undesirable analytes, thus making them "unsaleable." 
4. In response to applicant's argument that there is no suggestion to combine the references, 
the examiner recognizes that obviousness can only be established by combining or modifying the 
teachings of the prior art to produce the claimed invention where there is some teaching, 
suggestion, or motivation to do so found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In re Fine, 837 F. 2d 1071, 5 
USPQ2d 1596 (Fed. Cir. 1988) mdln re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 
1992). As pointed out above, Moura reference clearly teachs that the presence of TCA in cork 
stoppers creates "off aromas" (i.e. wine taint), and as such, a highly undesirable analyte within 
the cork, thus providing a clear motivation to test cork stoppers for its presence, employing any 
known technique, including the Briggs reference. 



Claim Rejections - 35 USC § 103 

5. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

6. Claims 1-6 are rejected under 35 U.S.C. § 103(a) as being unpatentable over US 
6,435,002 to Briggs and WO 3041927 Al to Moura et al. Briggs discloses a method of testing a 
first item and a second item for the presence of analyte (Figs. 1 and 12) comprising the all of the 
steps of moving first and second items into and out of first and second positions while moving 
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first and second sensors (20) (electronic noses/sniffers, as recited in claim 4, Briggs col. 4, line 
19) into and out of first and second positions^ the sensors operatively configured to detect the 
presence of the analyte in the first and second items (as recited in steps (a) through (h) of claim 
1) (Briggs: col. 4, lines 4-32 and col. 6, lines 40-51); wherein the determination of the presence 
of the analyte via the sensor includes moving/blowing/drawing (note: movement of fluid, either 
blowing/drawing are relative terms) a fluid from the first item to the first sensor (as recited in 
claims 5 and 6) (Briggs: col. 3, lines 61-67), wherein the sensor is placed in communication with 
sensor electronics (31) (as recited in claim 7). Briggs further discloses that the electronic 
nose/sniffer can be made to sense many types of analytes (Briggs: col. ,4, lines 13-34). Briggs 
does not expressly disclose the testing of cork stoppers for the presence of an analyte, wherein 
the analyte is TCA (as recited in claims 1, 3 and 4). Moura et al. teach the testing of cork 
stoppers for the presence/removal of a TCA analyte by passing a gas flow over the cork stoppers 
and the moving/turning of the stoppers several times to ensure the stoppers are exposed to the 
gas flow (Moura et al.: page 7, lines 24-28). It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to test cork stoppers for the presence of TCA, 
as taught by Moura et al., utilizing the apparatus and method steps disclosed by Briggs, thus 
testing for the contamination of the cork stoppers for 2,4,5-trichloroanisole (TCA), reducing the 
sensory characteristics (i.e. "off aromas") damaging the wine in which the corks are utilized 
(Moura et al.: page 1, lines 10-27). Lastly, in specific regards to claim 2, items can be tested in 
batches or any desired amount by one of ordinary skill in the art based on testing/design choices 
and/or standard lot acceptance methods. 
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7. Claims 9 and 10 are rejected under 35 U.S.C. § 103(a) as being unpatentable over US 
6 3 435,002 to Briggs and WO 3041927 Al to Moura et al. Briggs discloses a method for testing 
fruit and vegetables for the presence of an analyte (Figs. 1 and 12) comprising the steps of: a) 
providing an electronic nose/sniffer (Briggs col. 4, line 19) operatively. configured for detecting 
the presence of an analyte (Briggs: col. 4, lines 4-32); b) moving the fruit/vegetable to a first 
position; c) causing a fluid to move a portion of the analyte, if present, from the fruit/vegetable to 
the electronic nose; and d) sensing via the electronic nose whether the analyte is present (Briggs: 
col. 3, lines 61-67). Briggs further discloses that the electronic nose/sniffer can be made to sense 
many types of analytes (Briggs: col. 4, lines 13-34). Briggs does not expressly disclose the 
testing of cork stoppers for the presence of an analyte, wherein the analyte is TCA (as recited in 
claims 9 and 10). Moura et al. teach the testing of cork stoppers for the presence/removal of a 
TCA analyte (an agent leading to wine taint) by passing a gas flow over the cork stoppers and the 
moving/turning of the stoppers several times to ensure the stoppers are exposed to the gas flow 
(Moura et al.: page 7, lines 24-28). It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to test cork stoppers for the presence of TCA, as 
taught by Moura et al., utilizing the apparatus and method steps disclosed by Briggs, thus testing 
for the contamination of the cork stoppers for 2,4,5-trichloroanisole (TCA), reducing the sensory 
characteristics (i.e. "off aromas") damaging the wine in which the corks are utilized (Moura et 
al.: page 1, lines 10-27). 

8. Claims 13-17, 22, 23 and 27 are rejected under 35 U.S.C. § 103(a) as being unpatentable 
over US 6,435,002 to Briggs and WO 3041927 Al to Moura et al. Briggs discloses an 
apparatus for testing each one of a plurality of items for the presence of an analyte (Figs. 1 and 
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12) having: a) a plurality of sensors (20) (electronic noses/sniffers, as recited in claim 14, Briggs 
col. 4, line 19) each operatively configured for detecting the analyte (Briggs: col. 4, lines 4-32); 
b) a first system that moves the plurality of items, in seriatim, to a first position; c) a second 
system that moves each one of the plurality of recycled/re-used sensors (as recited in claim 22) 
(note: as to claim 23, employment of single-use sensors in an obvious variant), in seriatim, to a 
second position located proximate the first position; and d) a controller to control the second 
system to move the plurality of sensors to the second position each time the first system moves 
one of the plurality of items into the first position (note: a controller is an inherent feature of the 
system depicted Fig. 12, including means of diverting (i.e. accepting/rejecting) selected items, of 
the plurality of items from the first system conveyor (as recited in claim 17) means after testing 
for the presence of the analyte (as recited in claim 16) (Briggs: col. 4, lines 7-12) which can 
operate at speeds of 750-1,000 items; a third system for moving/blowing/drawing fluid to move 
at least a portion of the analyte when from the plurality of items located at the first position to the 
plurality of sensors located at second positions (as recited in claims 15 and 6) (Briggs: col. 3, 
lines 61-67); further having sensor electronics (31) wherein each of the plurality of sensors is in 
electrical communication and made operational for sensing the presence of the analyte, with the 
sensor electronics at the second position (as recited in claims 24 and 25). Briggs further 
discloses that the electronic nose/sniffer can be made to sense many types of analytes (i.e. TCA) 
(Briggs: col. 4, lines 13-34). Briggs does not expressly disclose the testing of cork stoppers for 
the presence of an analyte, which causes wine taint (i.e. TCA, as recited in claim 27). Moura et 
al. teach the testing of cork stoppers for the presence/removal of a TCA analyte by passing a gas 
flow over the cork stoppers and the moving/turning of the stoppers several times to ensure the 
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stoppers are exposed to the gas flow (Moura et al.: page 7, lines 24-28). It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to test cork 
stoppers for the presence of TCA, as taught by Moura et al., utilizing the apparatus and method 
steps disclosed by Briggs, thus testing for the contamination of the cork stoppers for 2,4,5- 
trichloroanisole (TCA), reducing the sensory characteristics (i.e. "off aromas") damaging the 
wine in which the corks are utilized (Moura et al.: page 1, lines 10-27). 
9. Claims 18, 19 and 21 are rejected under 35 U.S.C. § 103(a) as being unpatentable over 
US 6,435,002 to Briggs as applied to claim 13 above. Briggs discloses an apparatus for testing a 
plurality of items for the presence of an analyte having all of the elements stated previously, 
including a conveyor that conveys a plurality of items to the first position and a plurality of 
electronic noses/sniffers moved into and out of contact positions with the items for detecting the 
presence of the analyte, via multiple moving systems that repeatedly place items and sensors in 
close proximity to one another for testing. All such systems are common and well known in the 
art and common to industry for all types of automation and assembly line processes. Therefore, 
the employment of a flexible web (as recited in claim 18) including a plurality of receivers 
configured to receive one of the plurality of items to be tested (as recited in claim 19) or 
alternating the rotating system of Fig. 12 to a conveyor system, wherein the sensors are secured 
to the web are obvious variants of the apparatus disclosed by Briggs, and thus well within the 
purview of one of ordinary skill in the art to employ or make such changes based testing or 
manufacturing needs. 
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Allowable Subject Matter 

10. Claims 1 1 and 12 are allowed over the Prior Art of record. 

1 1 . Claims 7, 8, 20 and 24-26 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Conclusion 

12. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Applicant is invited to review Prior Art related to the instant invention, cited by the 
Examiner on PTO form 892 submitted herewith. 

13. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John Fitzgerald whose telephone number is (571) 272-2843. The 
examiner can normally be reached on Monday-Friday from 7:00 AM to 3:30 PM. If attempts to 
reach the examiner by telephone are unsuccessful, the examiner's supervisor, Hezron Williams, 
can be reached on (571) 272-2208. The fax phone number for the organization where this 
application or proceeding is assigned is 703-872-9306. Information regarding the status of an 
application may be obtained from the Patent Application Information Retrieval (PAIR) system. 
Status information for published applications may be obtained from either Private PAIR or 
Public PAIR. Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
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have questions on access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 




IF 

05/20/2005 



' HEZR0N WILLIAMS 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 2800 



